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STATEMENT OF QUESTIONS PRESENTED 


1. Where a settlement agreement contains provisions requiring per- 
formances by the parties in futuro, can the Trial Court determine the 
agreement to be in full force and effect on a date subsequent to its incep- 
tion without a hearing on and a determination of an issue raised as to per- 
formance of the conditions of the agreement. 

2. If the settlement agreement can be so declared in full force and 
effect; 

(a) is the remedy for a breach thereof to be determined at law 
in damages or in equity by specific performance? 
can the enforcement thereof by specific performance be in 
terms at variance with the agreement? : 


can the Court grant relief, in money damages or by specific 


performance, in favor of one who is not a party to the suit? 


JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATEMENT OF POINTS 
SUMMARY OF ARGUMENT ; 


The Trial Judge Erred in Declaring the Agreement of Settle- 
ment to be in Full Force and Effect Without a Hearing on 
and Determination of the Issue Raised as to Performance 

by the Moving Party of the Conditions Imposed on Him by 
the Settlement Agreement 


Assuming Arguendo That the Trial Judge Could Declare the 
Agreement in Full Force and Effect Without a Hearing on : 
and Determination of the Issue of Performance, the Order 
as Entered Contains Provisions Which Are at Variance and 
Inconsistent with the Settlement Agreement 


Assuming Arguendo That the Trial Judge Could Declare the 
Agreement in Full Force and Effect Without a Hearing on 

and Determination of the Issue of Performance the Trial Judge 
Erred in Granting Equitable Relief Where the Remedy at Law 
Is Clearly Adequate and in Grant ing Judgment in Favor of | 


One Who Is Not a Party to the Suit 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,562 


ALICE HENLEY, et al., 


3 Appellants, 


HOLCAR, INC., a corporation, 
Appellee. 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction in the Appellate Court is derived from Title 28, Sec- 
tion 1294, U. S. Code. 


STATEMENT OF THE CASE 


This case concerns the effect, if any, to be given to an agreement 
of settlement on the petition of one of the parties thereto to require per- 
formance of the settlement where the moving party has failed to discharge 
the obligations and otherwise comply with the conditions and terms of the 


agreement of settlement. 


The controversy that was settled had its beginning on ‘December 6, 
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1962, when the late MARGARET L. BRADSHAW, pursuant to a written 
contract of sale and purchase between ner and the seller (George and Sophia 
Basiliko), paid to the District Title Insurance Company, as settlement agent, 
cash above an assumed first deed of trust and executed a deferred purchase 
money second deed of trust in full payment for real estate in the District of 
Columbia known as Lots 9, 14, 38, and 39 in square 2956 improved by prem- 
ises 7302-08 Georgia Avenue, Northwest (JA 1, 3) containing seventeen rent- 


al units being unfurnished apartments. 


Notwithstanding the fact that Mrs. Bradshaw was then and there the 
legal and equitable owner of the property, the title company recorded the 


deed in the name of HOLCAR, INC., a District of Columbia corporation, 
which was wholly owned and controlled by CARL O. HOLLOMAN (JA 10), 
a real estate broker who received a broker's commission in the transac- 


tion as agent for the purchaser, Mrs. Bradshaw. 


Upon discovering that title to the property had been recorded ina 


name other than her own and her demand for the same having been refused (JA 2) 


Mrs. Bradshaw on January 31, 1963, filed the complaint (JA 1) in this case 
against HOLCAR, INC. to establish her title to the real estate and for an 
accounting of rents collected. Shortly after the complaint was filed Mrs. 
Bradshaw died on February 10, 1963, and her heirs, the present appellants, 


were substituted as parties plaintiff. 


The controversy was settled on March 8, 1963, by an agreement of 
settlement (JA 6) executed by the attorney for the Plaintiffs and the then- 
acting attorney for the Defendant, HOLCAR, INC. (the attorney who was 
then representing the Defendant has since withdrawn from the case at 
which time Defendant's present attorneys entered their appearance). Pur- 
suant to this agreement of settlement the Complaint was dismissed (JA 6). 
In addition to dismissal of the Complaint the agreement of settlement pro- 


vided (JA 6) (a) recognition by the Defendant that the Appellants were 
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equitable owners of the property and as such entitled to legal title which 

the Defendant agreed to convey; (b) Defendant was to render an accounting 
for past and future management of the premises; (c) Carl O. Holloman was 
designated as rental agent to manage the premises until the same was sold; 


(d) the rental agent's compensation was fixed at 5% of the rents collected; 


(e) monies due were to be paid within thirty days and (g) Carl O. Holloman 


was to be given a listing to sell the property. 


The Plaintiffs immediately complied with all of the conditions of the 
settlement but the designated agent, CARL O. HOLLOMAN, failed and re- 
fused, among other things (JA 8): 


1. To deliver to the Plaintiffs the deed in his possession which 
had been executed by HOLCAR, INC. on March 8, 1963, simul- 


taneous with the settlement agreement. 


To account for and remit rents collected from ‘the date of 
acquisition of the property to the date of the settlement agree- 
ment. 

To account for and remit every thirty days rents collected 


after the settlement agreement. 


To apply rents collected to mortgage payments which forced 
the Plaintiffs to make these payments from their private 


funds to avoid foreclosure. 


Because of the flagrant violations of the trust in him reposed and the 
many breaches of his fiduciary responsibilities, Plaintiffs discharged 
CARL O. HOLLOMAN as their agent effective April 30, 1963 (JA 25), andon May 
29, 1963, filed a Motion (JA 7) in this case to set aside the stipulation of 
dismissal on the ground that the Defendant, HOLCAR, INC. had failed to 


deliver the deed to the property and to account for the rents. 


This motion was withdrawn (JA 9) on August 21, 1963, as part of a 
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SECOND SETTLEMENT AGREEMENT (JA 15) entered into August 13, 1963, 


(JA 15) whereby Defendant's present counsel delivered the deed (which 
HOLCAR, INC. had previously executed on March 8, 1963) to the order of 


the Plaintiffs and the Plaintiffs in turn confirmed the FIRST settlement 
agreement "* * * EXCEPTING the employment of Carl Holloman as agent 
to collect rent and as to that stipulation we take the position that he 

failed to properly handle such collections and this issue is not stipulated 
to but will await the outcome of any decision of the Court. * * *" (JA 15) 


(capitalization and emphasis supplied). 


HOLCAR, INC. then filed on October 15, 1963, a petition (JA 10) in this 
case seeking an award of damages to CARL O. HOLLOMAN, the agent. 


Responsive to this petition, Plaintiffs alleged (JA 11) the failure and 
refusal of CARL O. HOLLOMAN to fulfill his fiduciary responsibilities, 
and that his continued employment was impossible because of this conduct. 
Plaintiffs also sought affirmative relief (JA 13) denying the Defendant HOL- 
CAR, INC. and the designated agent, CARL O. HOLLOMAN, any relief be- 
cause they had failed to fulfill the obligations and conditions imposed on 


them by the agreement of settlement. 


The case came on for hearing before the Honorable Alexander Holtzoff 
on November 5, 1963. After hearing counsel but without taking testimony 


the trial court ruled from the bench as follows (JA 20): 


"MR. GODBERSEN: May it please the Court, in Case No. 
162-63, that is the heirs against Holcar, that was a case 
in which we filed a suit to establish title to this real estate 
which was put in the real estate man's corporation without 
any authorization. He gave it back to us and we now have 
the deed. 


In the terms of the settlement he was to account to us for 
the rents collected and the disbursements. He has not 
done so. I think that as soon as the accounts are stated 
we will have no problem between the parties. 


Now,.if the real estate man is not going to account to us, 
he has not lived up to the settlement agreement. 
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THE COURT: You are entitled to have the accounting and I 
take it that Mr. Friedlander doesn't question that. You have 
filed a motion here for reference to the Auditor. 


MR. GODBERSEN: Yes, Your Honor. 


THE COURT: Well, I am going to rule that the agreement 
of settlement is binding and that the amounts due thereunder 
should be determined by the Auditor and lam going to refer 
this matter to the Auditor for that purpose. 


* * * 


Notwithstanding the ruling from the bench, the trial Court on Novem- 
ber 25, 1963, entered a written order (JA 16) which far exceeded the scope 
of the hearing and contained provisions inconsistent and at variance with 
the agreement of settlement which it declared to be in full force and ef- 


fect. 


Plaintiffs filed on December 2, 1963, a Motion to vacate (JA 22), mod- 


ify or amend the Order of November 25, 1963, which was summarily denied 
(JA 25) on January 3, 1964. 


Plaintiffs appeal (JA 25) from the Order of November 25, 1963, and 
the Order of January 3, 1964, denying the Motion to vacate, modify or 
amend the Order of November 25, 1963. 


STATEMENT OF POINTS 


The provisions of the order entered November 25th are in- 
consistent with and do not conform to the terms of the stipu- 
lation of settlement which it declares to be in: full force and 


effect. 


The order of November 25th does not conform to the ruling 
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of the Court enunciated at the close of the hearing and set 


forth in the official transcript. 


The Order of November 25th encompasses matters and things 


beyond the scope of the hearing and upon which the appellants 


were not heard 


The order of November 25th is not possible of compliance or 
performance in the light of existing relationship among the 


parties. 


The order of November 25th created a fiduciary relationship 


between adversaries without provision for an undertaking. 


The order has the effect of rendering a judgment to the bene- 


fit of a person not a party to the litigation. 


SUMMARY OF ARGUMENT 


The Trial Judge Erred in Declaring the Agreement of Settle- 
ment to be in Full Force and Effect Without a Hearing on 
and Determination of the Issue Raised as to Performance 
by the Moving Party of the Conditions Imposed on Him by 


The law is clear that the party seeking to enforce a settlement agree- 
ment must show that he has performed the conditions imposed on him by 
the settlement agreement which he seeks to enforce. Corpus Juris Secun- 


dum, Volume 15, Page 767, Sectior 44, and cases therein cited. 


At the hearing November 5, 1963 on Appellee's petition to enforce the 
settlement agreement (JA 10), the issue before the Court was whether the 
real estate agent, CARL O. HOLLOMAN, had properly accounted for and 
remitted rents due the Appellants which he had collected from the subject 


real estate. 


The Court ruled from the bench (JA 21) that the Appellants were en- 
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titled to an accounting and for that purpose entered an Order of Reference 
to the Auditor of the Court (JA 16) to state the accounts between the par- 


ties. 


To this extent the action of the Court was correct because in order to 
determine if the conditions of the settlement agreement had been performed 


it was necessary to state the accounts between the parties. 


However, in the written Order (JA 16) entered November 25, 1963, the 
Court went far beyond the scope of the November 5th hearing. In addition 
to referring the matter to the Auditor (as to which the Appellants have no 
objection) the Court declared the agreement of settlement to be in full 
force and effect without any determination of whether or not the conditions 
of the settlement had been performed and without the parties having been 
heard on this issue. In addition, the Order (JA 16), in purporting to recite 
the terms of the settlement agreement in extenso, contains provisions which 
are so materially inconsistent with the settlement sgveement (JA 6) as to 
constitute an entirely different agreement than the parties had ever con- 


templated. 


Appellants contend that under the ruling of BROWN v. SPOFFORD, 8 
D.C. 223, 95 U.S. 474, 24 L. Ed. 508, the Court could not give force and 
effect to the settlement agreement or grant any relief thereunder without a 
hearing on and a determination of the issue raised as to whether the moving 
party had performed the conditions imposed on him by the settlement agree- 


ment. 


Presumably, the Court will be in a position to determine this issue upon 


receiving the Auditor's report. In the meantime the remaining provisions 
of Order of November 25, 1963, are premature insofar as to purports to 
give force and effect to the settlement agreement and erroneous insofar as 


they are inconsistent with the settlement agreement. 
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There is no question but that the settlement agreement was in full 


force and effect when conceived on March 8, 1963. 


The Appellants relied on the good faith that is implicit in all agree- 
ments and fulfilled every cond ition of the agreement by appointing CARL 


O. HOLLOMAN (not a party to this suit) as the agent designated in the set- 


tlement agreement. 


This proved to be their undoing because Mr. Holloman, in flagrant vio- 
lation of his fiduciary responsibilities (JA 12), collected over $5,000.00 in 
rents from the property and (a) failed and refused to pay therefrom the 
mortgage payments to the end that Appellants had to dig down into their 
own resources and pay from their own funds $2,271.00 to prevent foreclo- 
sure of the mortgages; (b) failed and refused to account for and remit rents 
collected and (c) failed and refused to deliver to Appellants the deed to the 
property in his possession which had been executed by Defendant HOLCAR, 


INC. in accordance with the terms of the settlement agreement. 


Because Mr. Holloman violated the trust in him reposed, the Appellants 
had no practical choice but to discharge him which they did effective April 
30, 1963. 


Appellants contend that the agency was terminated for cause. It is 
difficult to see how the Court could determine otherwise until the Auditor's 


report is received. 


Assuming Arguendo That the Trial Judge Could Declare 
the Agreement in Full Force and Effect Without a Hearing 
on and Determination of the Issue of Performance, the 
Order as Entered Contains Provisions Which Are at 


Variance and Inconsistent with the Settlement Agreement. 


It is well settled that the Trial Court cannot, will not and should not 


write a contract between the parties. 
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Therefore, if the settlement agreement (JA 6) is to be recited in ex- 


tenso rather than incorporated by reference, it should be verbatim. 


The Order of November 25, 1963 (JA 16), (a) fails to recite paragraph 
one of the agreement accurately in that it dismisses the Complaint with 
exceptions rather than without exceptions; (b) there is no reference in the 
Order to paragraph two by which the Appellee recognized Appellants as 
the equitable owners of the real estate entitled to legal title; (c) the agree- 
ment provides for an accounting by BOTH the Defendant HOLCAR, INC. 
and CARL O. HOLLOMAN while the Order purports to make only the De- 
fendant accountable and not HOLLOMAN; (d) the Order designates CARL O. 
HOLLOMAN as agent even though the parties by agreement dated August 
13, 1963 (JA 15) modified the agreement to EXCLUDE the employment of 
CARL HOLLOMAN as agent because he had failed to properly handle the 
rent collections (JA 15); (e) the Order says that the Defendant corporation 
shall make payment of monies found due while the agreement requires 
BOTH the Defendant corporation and CARL O, HOLLOMAN to make pay- 
ment; (f) the Order makes no reference to the accounting which the agree- 
ment requires every 30 days; (g) the Order allows a 5% real estate commis- 
sion on sale of the property for $118,000 while the agreement states that 
the sale price would have to NET the Appellants $118,000 or more (this 
Order, if sustained, would decrease the gross sales price from a minimum 


of $124,210.00 to a minimum of $118,000.00). 


Assuming Arguendo That the Trial Judge Could Declare the 
Agreement in Full Force and Effect Without a Hearing on 
and Determination of the Issue of Performance the Trial 
Judge Erred in Granting Equitable Relief Where the Remedy 
at Law Is Clearly Adequate and in Granting Judgment in 


Favor of One Who Is Not a Party to the Suit. 


The Order of the Trial Court purports to reestablish on November 
25, 1963, an agency relationship between Appellants and CARL O. HOLLO- 
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MAN which had been terminated for cause on April 30, 1963. If the Appel- 
lants breached their agreement by discharging CARL O. HOLLOMAN on 
April 30, 1963, they are answerable in damages. It is well established 
that where there is an adequate remedy at law the Court should not exer- 
cise its equity powers. Particularly under the facts in this case an unten- 
able situation would result if the Appellants were forced to accept an agent 


previously discharged for violation of his trust. 


It is significant, we think, that in its Petition to enforce the settlement 


agreement, the Defendant HOLCAR, INC. does not seek equitable relief 
but limits its prayers to a request that CARL O. HOLLOMAN (not a party 


to this suit) be awarded money damages. 


It would be manifestly unfair to award any judgment, monetary or 
otherwise, to one who is not a party to the suit. If CARL O. HOLLOMAN 
were a party Appellants could seek damages against him and otherwise 
have their controversies fully and finally determined. Although Defendant 
HOLCAR, INC. filed the petition seeking money damages for CARL O. 
HOLLOMAN there is no showing that the corporate Defendant is anything 
but an interloper which although having no right, title or interest in the sub- 
ject real estate caused Appellants untold anguish and expense by its refusal 
to surrender title to real estate which was at all times undeniably the prop- 
erty of Plaintiffs and then added to Appellant's burdens by forcing them to 
accept its owner, CARL O. HOLLOMAN, as rental agent, as a condition to 


surrendering the title. 


Respectfully submitted, 


RAYMOND GODBERSEN 
WILLIAM F. DAVEY 


402 Shoreham Building 
Washington 5, D. C. 


Attorneys for Appellants 


(i) 
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[Filed January 31, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARGARET L. BRADSHAW 
1225 L Street, N.W. 
Washington, D. C., 

Plaintiff, 


vs. C. A. #162-63 
HOLCAR, INC., a corporation, 

SERVE: Thomas B. Lawrence, Esq. 
3734 Appleton Street, N.W. 
Washington, D.C. 

Resident Agent 
Defendant. 


wee OOOO eer 


AMENDED COMPLAINT FOR DECLARATORY JUDGMENT 
TO ESTABLISH OWNERSHIP OF REAL PROPERTY, 
FOR AN ACCOUNTING AND OTHER RELIEF 

1. This Court has jurisdiction pursuant to Title 28, §2201, United 
States Code, and by virute of its general jurisdiction in matters in equity 
affecting title to real property 

2. The real property involved in this proceeding is Lot 9 and Lot 
14 and Lot 38 and Lot 39 in Square 2956, improved by premises known 
as 7602-08 Georgia Avenue, NW,, in the District of Columbia, more 
particularly described in a deed recorded December 12, 1962, as Instru- 
ment #39691, in Liber 11917 at Folio 157 among the land records of the 
District of Columbia which said deed is incorporated herein by reference 
and made a part hereof. 

3. Onor about December 6, 1962, Plaintiff paid to the District 


Title Insurance Company, as settlement agent, cash above an assumed 


first deed of trust and a deferred purchase money deed of trust together 
with settlement charges as is more fully set forth on the settlement 
sheets of said title company in Case #430983 and Case #430979 which 
are incorporated herein by reference and made a part hereof. 

4. All of the purchase money aforesaid belonged to the Plaintiff 
and no other person or corporation contributed thereto. Upon settle- 
ment as aforesaid pursuant to the terms of the contract of sale and pur- 
chase, Plaintiff was in fact and in law the legal owner of the property 
purchased as set forth above. , 


Amended Answer and Counterclaim 


5. Subsequent to the settlement aforesaid the title company record- 
ed a deed to the property in which deed HOLCAR, INC., a District of 
Columbia corporation, the within-named Defendant, was named as grant- 
ee. Said Defendant, HOLCAR, INC., was and is without beneficial interest 
in the property and therefore is record owner in name only. 

6. Subsequent to taking title as aforesaid the Defendant, HOLCAR, 
INC., has collected and received rents and other emolumentum which it 
holds without right to the damage of the Plaintiff. 

7. Plaintiff has demanded that Defendant either convey title to the 
real property to the Plaintiff or deliver the stock ownership of Defendant 
corporation together with an accounting of rents collected and other 
emolumentum. Said demands have been refused by the officers and di- 
rectors of Defendant corporation. 

WHEREFORE, the premises considered, Plaintiff prays: 

1. That the Court enter a declaratory judgment as to ownership of 
the said real property and direct Defendant to convey said property to the 
order of the Plaintiff and account for monies received as rents or other 
emolumentum. 

2. That Defendant and its officers and directors be enjoined from 
conveying or encumbering said real property except as directed by this 
Court pending determination of the issues raised herein. 

3. That a receiver be appointed pendente lite to collect rents and 
otherwise manage and conserve the said real property. 

4. For such other and further relief to which the Plaintiff may be 
entitled. 


/s/ William F. Davey 
Attorney for Plaintiff 
402 Shoreham Building 
Washington 5, D. C. 
* * x 


[Filed February 27, 1963] 
AMENDED ANSWER AND COUNTERCLAIM 


Holcar, Inc., by its attorneys, answering the plaintiffs herein, 
alleges: 


Motion for Preliminary Injunction and Restraining Order 3 
1. Admits Paragraphs 1, 2 and 3 of the amended complaint. 
2. Denies each and every allegation of Paragraphs 4, 5, 6 and 7 of 
the amended complaint. 


COUNTERCLAIM 

3. Defendant is the record owner of 7602-08 Georgia Avenue, N.W., 
in the District of Columbia, and holds legal title to the said premises. 

4. Plaintiffs, through their agents, have been collecting rents from 
premises known as 7602-08 Georgia Avenue, N.W., in the District of 
Columbia without authority or permission of the defendant and contrary 
to its wishes and desires and have been interfering with the management 
and have been assuming the management of the said premises. 

5. The said actions of the plaintiffs are unlawful. 

6. The activities of the plaintiffs have caused irreparable damage 
and injury to the defendant herein. 

WHEREFORE, Defendant requests: 

(a) That the complaint herein be dismissed with costs. 

(b) That the court enter a declaratory judgment declaring the de- 
fendant the legal owner of said real property and directing plaintiffs to 
account for any and all moneys received as rents or otherwise from the 
said property. 

(c) That the plaintiffs and their agents be enjoined from interfering 
with the management of the aforesaid premises. 

(a) For such other and further relief as defendant may be entitled to. 

/s/ Jack Wasserman 


/s/ David Carliner 


902 Warner Building 
Washington 4, D. C. 


Attorneys for Defendant 
[Certificate of Service:] 


a 


[Filed March 2, 1963] 


MOTION FOR PRELIMINARY INJUNCTION 
AND RESTRAINING ORDER 


Defendant, by his attorneys, moves the Court for an order granting 


Affidavit of Carl O. Holloman 


a temporary restraining order and preliminary injunction against the 
plaintiffs pending deter mination of this suit and until further order of the 
Court, upon the grounds and in accordance with the prayers set forth in 
the defendant's counterclaim and other papers filed herein. 

/s/ Jack Wasserman 


/s/ David Carliner 


902 Warner Building 
Washington 4, D. C. 


Attorneys for Defendant 


[Filed March 2, 1963] 
AFFIDAVIT 


CITY OF WASHINGTON  ) gg. 
DISTRICT OF COLUMBIA ) ~’ : 

CARL O. HOLLOMAN, being duly sworn, deposes and says: 

1. Iam President of Holcar, Inc. 

2. On or about December 6, 1962, Holcar, Inc., became the legal 
and record owner of premises known as 7302-08 Geogria Avenue, N.W., 
in the District of Columbia. 

3. Iwas present at the time of the transaction and so was Mar- 
garet L. Bradshaw, now deceased. 

4. This transfer was made with her full knowledge and consent. 

5. Holcar, Inc., the defendant herein, is the lawful owner of the 
premises in question and the plaintiffs herein have no right or title, legal 
or equitable, to the same. 

6. Nevertheless, through their agents the plaintiffs have advised 
the tenants of the said premises in writing to pay rents to their attorney, 
William F. Davey, and they are otherwise interfering with the control 
and management of the said premises. 

7. The aforesaid actions of the plaintiffs are illegal and unlawful 
and are causing the defendant irreparable damage. 

WHEREFORE, Request is made for the issuance of a restraining 
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order and preliminary injunction maintaining the status quo pending a 
determination of the instant lawsuit. 

/s/ Carl O. Holloman 
(JURAT: Dated March 15, 1963) 


[Filed March 2, 1963] 
TEMPORARY RESTRAINING ORDER 


Upon consideration of the application of the defendant for a restrain- 
ing order pendente lite against the plaintiffs, and it appearing to the Court 
that the actions of the plaintiffs interfering with the management of 7302- 
08 Georgia Avenue in the District of Columbia and collecting the rents 
therefrom, will subject the defendant to irreparable injury, and that the 
actions of the plaintiffs should be immediately restrained, it is by this 
Court this 2nd day of March, 1963, 


ADJUDGED AND ORDERED, That the plaintiffs, Alice Henley, 
Mildred Capone, Carl Bradshaw, Howard Bradshaw, and their agents 
and employees of every kind, be and they hereby are restrained and en- 
joined from taking any further steps with a view toward interfering with 


the management or collecting the rents therefrom until further order; 
Provided an injunctive undertaking in the sum of $250.00 be given and 
approved by the Court, and conditioned to pay such costs and damages 
as may be incurred or suffered by any party to this action who may be 
found to have been wrongfully restrained thereby, and provided further 
that this order shall expire on the 12 day of March, 1963 unless within 
said time it shall be extended for good cause shown for a like period, 
And it is further 

ORDERED AND ADJUDGED, That the matter of the issuance of a 
preliminary injunction herein be set for hearing before the Motions Judge 
of this Court on the 12th day of March, 1963, at 10:00 AM o'clock in the 
forenoon, provided a copy of this order is served on plaintiffs or their 
attorney on or before the 8th day of March, 1963. 


/s/ Edward M. Curran 
UNITED STATES DISTRICT JUDGE 


rT 
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[Filed March 26, 1963] 
STIPULATION OF DISMISSAL 
It is hereby stipulated by counsel for the parties herein that this 
action be and the same is hereby dismissed as settled. 


Dated: March 8, 1963 
/s/ William F. Davey 
x Ok OK 


Attorney for Plaintiffs 


/s/ Jack Wasserman 
/s/ David Carliner 


x * * 


Attorneys for Defendant 


[Filed March 26, 1963] 


AGREEMENT OF SETTLEMENT 


The above-entitled matter is hereby settled by the attorneys for 
the respective parties upon the following terms and conditions: 

1. The above-entitled action will be dismissed by stipulation of 
counsel. 

2. Defendant acknowledges that plaintiffs are the equitable own- 
ers of 7302-08 Georgia Avenue, N.W., Washington, D.C., and as such 
entitled to legal title. Defendant will convey legal title to plaintiffs 
upon demand at a time and place to be mutually arranged and set. 

3. Defendant and Carl O. Holloman agree to render an account- 
ing for past and future management of the premises in question. 

4. Plaintiffs agree and do hereby designate Carl O. Holloman as 
their agent to manage the aforesaid premises until the same is sold. 

5. Plaintiffs agree to compensate defendant and/or Carl O. Hollo- 
man at the rate of 5% for past and future management of the aforesaid 
premises. It is agreed that the period of management began herein on 
December 6, 1962. 

6. Plaintiffs agree to compensate defendant and/or Carl O. Hollo- 
man for all past and future disbursements and out-of-pocket expenses. 
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7. The parties agree to make payment for all past monies due with- 
in 30 days after an accounting is rendered provided the amount payable 
does not exceed $1,000.00. If in excess of $1,000.00 payments are to be 
arranged. With regard to future amounts, an accounting is to be rendered 
every 30 days and payments made promptly thereafter. 

8. Plaintiffs hereby designate Carl O. Holloman as exclusive agent 
to sell the aforesaid premises for $118,000.00 net or more at a 5% com- 
mission to be paid out of the proceeds of the sale. This agency shall re- 
main in force and effect until the aforesaid premises are sold. 

Dated: March 8, 1963 
/s/ William F. Davey 


x * * 


Attorney for Plaintiffs 
Approved: 


HOLCAR, INC. /s/ Jack Wasserman 


/s/ David Carliner 
x * * 


By: /s/ Carl O. Holloman 
President Attorneys for Defendant 


x KOK 


[Filed May 29, 1963] 
MOTION TO SET ASIDE STIPULATION OF DISMISSAL 


Comes now the Plaintiffs and move the Court to set aside the stipu- 
lation of dismissal filed herein and reinstate this cause of action for trial 
on the merits, and for reasons therefor say: 

1. The stipulation signed March 8, 1963, and filed March 26, 1963, 
was pursuant to an agreement of settlement signed and filed simultaneous - 
ly with the stipulation. 

2. Defendant has failed to comply with the terms of the agreement 
of settlement and has rendered the agreement impossible of performance. 

3. Such other and further matters as may be advanced at the time 
of hearing hereon. 

/s/ William F. Davey 
Attorney for Plaintiffs 
[Certificate of Service:] 


ne 
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[Filed May 29, 1963] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 
SET ASIDE STIPULATION OF DISMISSAL 

1, On March 8, 1963, a deed was delivered to the President of De- 
fendant corporation in accordance with Paragraph "2" of the agreement. 
This deed was executed by Defendant corporation and delivered to the 
attorney for Defendant who states that Defendant has refused to authorize 
him to deliver it to Plaintiffs. 

2. Defendant has failed and refused to render an accounting for 
past and future management of the premises in accordance with Para- 
graph "3" of the agreement. 

3. The figures presented by the rental agent, Carl O. Holloman, 
for the period December 6, 1962 thru March 31, 1963, are not adequate 
and Defendant has failed and refused to substantiate the items for which 
credit is claimed. 

4. Defendant has failed to pay Plaintiffs the excess of rents over 
expenses for the period of March, 1963. 

5. Defendant failed and refused to pay the mortgage payments on 
the first trust for January, February, March and April and the second 
trust payment for April which necessitated the Plaintiffs to dig down 
into their own meager resources to make these payments in order to 
avoid foreclosure. 

6. Defendant has failed and refused to account for and pay over 
the rents for the month of April, 1963, which rents are believed to have 
been in excess of $1,300.00. 
/s/ William F, Davey 

Attorney for Plaintiffs 
[Certificate of Service:] 


[Filed June 11, 1963] 


POINTS IN OPPOSITION TO PLAINTIFF'S MOTION TO 
SET ASIDE AGREEMENT OF SETTLEMENT 


In opposition to the Motion of the Plaintiff to set aside the stipula- 
tion or vacate the agreement of settlement, your defendant says that the 
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Praecipe 


settlement agreement was made in good faith and has been approved and 


is in full force and effect and that the plaintiff herein should be bound by 
the terms thereof and that the defendant has not violated the terms of 
this stipulation but the delay had been caused by the plaintiff's maneu- 
vering for position. 

/s/ Mark P., Friedlander 


FRIEDLANDER and FRIEDLANDER 
* Ok Ox 


1210 Shoreham Building 
Washington 5, D.C. 


* * OK 
Attorneys for the Defendant 


[Certificate of Service:] 


[Filed August 21, 1963] 
PRAECIPE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
the 13th day of August, 1963 
Henley, et al, ) Civil Action 
Holcar, Inc. : ) No. 162-63 


The Clerk of said Court will please note the plaintiff's motion to 
set aside stipulation of dismissal,scheduledto be heard 9:45 A.M., 
Sept. 12, 1963, as being withdrawn. 


/s/ Mark O. Friedlander /s/ William F. Davey 
Attorney for Defendant Attorney for Plaintiff 


[Handwritten] 
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[Filed October 15, 1963] 


PETITION TO REQUIRE PLAINTIFFS TO PERFORM TERMS 
OF SETTLEMENT 


=—_——— $e 


Comes now the Defendant, Holcar, Inc., a corporation, and moves 
this Honorable Court to require the Plaintiffs herein to comply with the 
stipulation of settlement made on the 8th day of March, 1963, and as 
grounds therefor alleges as follows: 

1. The premises involved herein are 7302-08 Georgia Avenue, 

N. W., in the District of Columbia. 

2. The corporate Defendant is now owned entirely by Carl O. 
Holloman and, under the terms of an agreement of settlement made on 
the 8th day of March, 1963, the Defendant agreed to deliver a deed to 
certain property to the Plaintiffs. That deed has now been delivered. 

3. Carl O. Holloman agreed to render an accounting for the manage- 
ment of the premises, which has been done. 

4. Carl O. Holloman was designated the agent to manage the afore- 
said premises until the same was sold, and Carl O. Holloman was to re- 
ceive five per cent of the gross rentals for past and future management 
of the aforesaid premises. The Plaintiffs, in violation of the agreement, 
refused to allow the said Carl O. Holloman to manage the said premises, 
and they have taken that management away from him, and he seeks com- 
pensation for that loss which he estimates at $2,500.00. 

5. The Plaintiffs also agreed to compensate Carl O. Holloman for 
all past and future disbursements and out-of-pocket expenses, which 
they have not done. 

6. Under the terms of the agreement payments were to be agreed 
upon in excess of $1,000.00, but Plaintiffs have not acknowledged the 
debt or made any arrangements for payment. 

7. Carl O. Holloman has been designated as exclusive agent to 
sell the aforesaid premises at a fixed price of $118,000.00 net or more, 
ata five per cent commission, and this agency was to remain in full 
force and effect until the aforesaid premises were sold. The said Carl 
O. Holloman, because of the aforesaid breaches in the termination of 
his agency to collect rent and the failure to pay him the amounts due, 
seeks the value of said exclusive agency, which he approximates at 
$590.00. 
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8. That the Plaintiffs have failed and refused to make said pay- 
ments, and your Defendant seeks an order of this Court awarding Carl 


O. Holloman the sums agreed upon. 
Holcar, Inc., a corporation 
By: /s/ Carl O. Holloman 
DISTRICT OF COLUMBIA, SS: 

Carl O. Holloman, being first duly sworn, on oath enon es and 
says that he is the sole stockholder of the corporate Defendant herein, 
and makes this acknowledgment in its behalf; that he has read the fore- 
going Petition by him subscribed, and knows the contents thereof; that 
those matters and things therein stated as facts, are true, and those 
alleged upon information and belief, he believes to be true. 

/s/ Carl O. Holloman 
(JURAT: Dated October _, 1963) 
[Certificate of Service:] 


[Filed October 19, 1963} 


ANSWER TO DEFENDANT'S PETITION TO REQUIRE PLAIN- 

___ TIFFS TO PERFORM TERMS OF SETTLEMENT 

1. The real estate involved in this proceeding is described on the 
land records of the District of Columbia as Lot 9 and Lot 14 and lot 38 
and Lot 39 in Square 2956 and is improved by premises 7302-08 Georgia 
Avenue, Northwest, consisting of 17 rental apartment units. 

2. The property was purchased and paid for by the late MARGARET 
L. BRADSHAW who died February 10, 1963, and left her surviving the 
Plaintiffs, her heirs at law. 

3. Following title settlement on the purchase at District Title 
Insurance Company on December 6, 1962, title to the property was re- 
corded in the name of HOLCAR, INC. without any authorization from the 
purchaser, MARGARET L. BRADSHAW, and notwithstanding the fact 
that the said HOLCAR, INC. was completely void of any right or interest 
in and to the property whatsoever and in fact had no authority to re- 
ceive title. 

4, In early Anuary, 1963, an examination of the land records 
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revealed that title to the property had not been recorded in the name of 
the purchaser and demand was made upon HOLCAR, INC. to deliver a 
deed. 

5. This demand having been refused, there was filed on January 
17, 1963, in this proceeding a Complaint to establish ownership of the 
property and for an accounting for the rents. 

6. Upon information and belief it is alleged that at all times pertin- 
ent hereto, the corporate Defendant, HOLCAR, INC., was a wholly-owned 
and controlled entity of CARL O. HOLLOMAN, a licensed real estate 
broker, who was the rental agent for the deceased, MARGARET L. BRAD- 
SHAW , as to the subject property and several other properties. He also 
acted as a real estate broker for the deceased in connection with the pur- 
chase of the subject property for which he received a real estate commis- 
sion and he also received another commission in connection with a pro- 
perty simultaneously sold in order to purchase the subject property. 

7, Notwithstanding the fiduciary relationship existing between the 
said decedent and the said real estate broker, title to the property was 
manipulated into a corporation wholly-owned by said broker who, through 
his control of said corporation refused to surrender title to the rightful 
owner. 

8. In addition to the breach of his fiduciary obligations aforesaid, 
the said real estate broker (a) failed to account for/remit rents collect- 
ed (b) failed to meet payments on mortgages thereby subjecting the sub- 


ject property to foreclosure (c) forced the heirs of the decedent to pay 


mortgage payments from their private funds to save the property from 
foreclosure even though the said broker had collected and was holding 
sufficient rents to meet the said payments and (d) failed and refused 
to pay other necessary expenses of the property even though he was 
holding sufficient funds therefor from rents collected. 

9. Thus facing economic catastrophe as a result of the perfidy 
practiced upon them by the said real estate broker, the Plaintiffs were 
forced to agree to the unwarranted, unreasonable, unjust and unfair de- 
mands of the said real estate broker in order to obtain from the corpor- 
ate Defendant the deed to the subject property which the said corporate 
Defendant had no right to hold in the first instance. 

10. Even after the agreement was entered into on or about March 
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8, 1963, and the deed signed the same day, the said real estate broker, 
through his control of the corporate defendant, refused to allow delivery 
of the deed until on or about August 14, 1963, and then only after Plain- 
tiffs sought relief in this proceeding, through the office of the United 
States Attorney and the Real Estate ‘Commission of the District of Colum- 
bia. 

11. Inthe interim the said real estate broker has collected for the 
period December 6, 1962 through April 30, 1963, rents on the subject 
property in the total sum of about $5,000.00 for which he has failed to 
adequately account and has failed to remit any of the said rents to the 
Plaintiffs notwithstanding repeated demands. 

12. As a result of this failure and refusal the Plaintiffs instituted 
on September 13, 1963, an action in the District of Columbia Court of 
General Sessions against the said real estate broker and his bonding 
surety to recover the said rents. | 

WHERE FORE, the premises considered, the Plaintiffs pray that this 
Honorable Court: : 

1. Deny any relief to the corporate Defendant, HOLCAR, INC., which 
has no right, title or interest in and to the subject property and is, in fact, 
an interloper that has caused Plaintiffs untold anquish and expense by its 
refusal to surrender property that was at all times undeniably the property 
of the Plaintiffs. 

2. Enter a declaratory judgment setting aside the stipulation of 
settlement as being inequitable under all the circumstances, unenforceable 
and void. 

3, Deny any relief to the real estate broker, CARL O. HOLLOMAN, 
for the reason that he is not a party to this proceeding, seeks equity with- 
out doing equity and in effect asks the Court to reward him for his flagrant 
perfidy. 

4. Enter a decree vitiating the claims of the corporate Defendant 
and the real estate broker, its chief controlling officer, for the reason 
that there was a lack of consideration inasmuch as the Plaintiffs were at 
all times entitled to the deed and an accounting without making any con- 
cessions for that which they were entitled without the concessions. 

5. That, in the alternative, there be entered a decree declaring that 
the proposed settlement was rendered impossible of performance by the 
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failure of the corporate Defendant and the real estate broker to comply 
with its terms. 

6. Grant to'the Plaintiffs such other and further relief to which 
they may be entitled. 


/s/ Alice Henley 
Plaintiff 


DISTRICT OF COLUMBIL, ss: 

ALICE HENLEY, Plaintiff, being first duly sworn on oath deposes 
and says that she has read the foregoing Answer to Petition by her sub- 
scribed and knows the contents thereof; that those matters stated as fact 
are true and those alleged on information she believes to be true. 

/s/ Alice Henley 
Plaintiff 
(JURAT: Dated October 18, 1963) 


/s/ William F. Davey, Esq. 
402 Shoreham Building 
Washington 5, D.C. 
Attorney for Plaintiffs. 


[Certificate of Service:] 


[Filed October 22, 1963] 
REPLY BY DEFENDANT TO ANSWER OF PLAINTIFFS 


The position of the Plaintiffs should be criticized for being totally 
unfair and improper. 

They filed a motion to set aside the stipulation of dismissal, and 
then upon arrangements being made by the parties they withdrew the 
motion. This occurred on the 13th day of August, 1963. A photocopy of 
the praecipe is attached hereto. 

Next, in order to obtain the deed, they affirmed that the stipula- 
tions were in full force and effect, as provided for in the memorandum 
signed by counsel for the Plaintiffs, photocopy of which is also attached 
hereto. 

At all times they have complained of the defendant Holloman, but 
when he at his own expense caused an audit to be made of the account, 
which showed what he had always contended -- that the Plaintiffs were 


Acknowledgement of Receipt of Deed 15 


indebted to him -- they became upset and seek to prevent the settlement 
agreed upon, by making claims contrary to their written statement that 
they would abide by the terms of the stipulation. Their action indicates 
that there is no merit to their position, and they should be required to 
make the payments they promised to make. 

The Defendant is being faced with suits by creditors, whose claims 
should be paid for by the Plaintiffs. At any hearing hereof the Defendant 
will produce a letter from counsel for the Plaintiffs, which indicates 
that the Plaintiffs now claim that because the real estate has been trans - 
ferred to the heirs, the debts of the estate are not to be paid for out of 
the equity in the property. 

That this is immoral and also not legally sound, is clear. 

FRIEDLANDER & FRIEDLANDER 
/s/ Mark P. Friedlander 
* * * Attorneys for Defendant 
(Certificate of Service:] 


nn 


[Filed October 22, 1963] 


[Acknowledgement of receipt of deed from Holcar, Inc., by counsel for plaintiffs] 

This will acknowledge receipt of the deed from Holcar, Incorpo- 
rated, to Bramar, Incorporated, for the premises 1119-21 - 12th Street, 
N.W., Washington, D. C. Then we will confirm the stipulation previous- 
ly made in Civil Actions 126-63 and 517-63, United States District Court 
for the District of Columbia. Upon consideration of the delivery of the 
deed, we affirm that those stipulations are in full force and effect. We 
are bound by them, excepting the employment of Carl Holloman as agent 
to collect rent and as to that stipulation we take the position that he 
failed to properly handle such collections and this issue ‘is not stipulated 
to but will await the outcome of any decision of the Court. Otherwise, 
the stipulations are fully effective and binding on all parties. 


/s/ William F. Davey 
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[Filed November 25, 1963] 
ORDER 


Upon consideration of the Defendant's motion to compel the Plain- 
tiffs to perform the conditions and terms of the settlement stipulation 
filed herein, the points and authorities in opposition thereto, and the 
motion to refer this cause to the Auditor of this Court, and after argu- 
ment had thereon, 

It is by the Court, this 25 day of November, 1963, 

ORDERED, That under the terms of the stipulation, which the Court 
declares to be in full force and effect, the above entitled action be dis- 
missed except that the Defendant render an accounting for past and 
future management of premises 7302-08 Georgia Ave., N.W., in the 
District of Columbia, and that Carl O. Holloman is hereby named as 
agent to manage the aforesaid premises until the sale of the same, and 
that upon such sale the Plaintiffs shall compensate the said Carl O. 
Holloman at the rate of five per cent of the gross rentals received by 


him for the past and future management of the aforesaid premises, 

said management having begun on December 6, 1962; and it is further 
ORDERED, That the Plaintiffs compensate the said Carl O Holloman 

for all past and future disbursements relating to said property; and it 

is further j 


ORDERED, That the Plaintiffs or the Defendant make pay ment for all 
monies found due, one to the other, at the termination of the accounting, 
within thirty days after such accounting if the amount payable does not ex- 
ceed $1,000.00; that if said sum exceeds $1,000.00, then the payment shall 
be at such time and in such amounts as may be agreed upon between the 
parties or as may be determined by the Court; and it is further 

ORDERED, That Carl O. Holloman be the exclusive agent to sell the 
aforesaid premises for the sum of $118,000.00 net or more, and he re- 
ceive a five per cent commission from the proceeds of such sale; that 
this agency to sell shall remain in full force and effect until the aforesaid 
premises are sold; and it is further 

ORDERED, That this cause be referred to the Auditor of this Court 
to state the accounts between the parties under the terms of said stipula- 
tion and in accordance with the order. 

/s/ Alexander Holtzoff 
[Certificate of Service:] Judge 
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[Filed November 29, 1963] 
TRANSCRIPT OF PROCEEDINGS 


CARL D. BRADSHAW, et al, 
Plaintiffs, 


vs Civil Action 517-63 
CARL O. HALLOMAN, 
Defendant. 


Plaintiffs, 


vs Civil Action 162-63 


HOLCAR, INC., 


) 
): 
} 
) 
ALICE HENLEY, et al, 
) 
Defendant. ) 


Washington, D. C. 
November 5, 1963 


The above causes came on for hearing of motions before THE HONOR- 
ABLE ALEXANDER HOLTZOFF, United States District Judge. 


Appearances: 
For the Plaintiffs: 
RAYMOND GODBERSEN, ESQ. 
For the Defendants: 
MARK P. FRIEDLANDER, ESQ. 

THE DEPUTY CLERK: No. 6, Bradshaw vs. Holloman. 

MR. FRIEDLANDER: If the Court please, the next number on your 
calendar is an exact companion case, has the same points involved. 

THE COURT: Very well, suppose we hear both together. Is that your 
suggestion? 

MR. FRIEDLANDER: Yes, sir. 

THE COURT: The plaintiff has a motion for order of reference to 
the Auditor and you have a motion to require the settlement to be carried 
out. I wonder which motion had better be heard first. 

MR. FRIEDLANDER: Iam not certain which was filed first. 

THE COURT: It doesn't make any difference which was filed first. 
The question is which is the more logical to have priority. 

MR. FRIEDLANDER: I would say, sir, that the motions by the defend- 
ants to compel the conformance of the terms of stipulation would obviate 
the necessity of any reierence. 
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THE COURT: Very well, then I shall hear that first, I think. I sort 
of suspected that. 

MR. FRIEDLANDER: We start, if Your Honor please, in March of 

1963, when these stipulations of settlements were made. Ihave 


copies signed. I was not of counsel at the time, but in my file I have 
copies, and in one case I note the absence in the file of one of the stipu- 
lations. I think that,if Your Honor please, is in the case No. 517-63. I 
do have a signed copy of the settlement agreement. 

Both cases arise out of some relationship between a real estate 
broker, Carl Holloman, and a lady now deceased whose name was Brad- 
shaw. Apparently a corporation was formed -- 

THE COURT: What are these actions for? 

MR. FRIEDLANDER: These actions were brought to establish title 
to real estate in one case, brought in the name of a lady who is now de- 
ceased; the other brought in the name of her heirs for an accounting of 
rents collected, restraining order and preliminary injunction. 

Basically the problems seem to-have been whether or not the real 
estate would belong to the heirs at law of Margaret Bradshaw, deceased, 
or whether Holloman or the corporation in which he held stock was en- 
titled to the deed, which it held in its name. 

That problem was resolved by settlement -- 

THE COURT: Tell me again what the question was. 

MR. FRIEDLANDER: Whether or not the real estate which was titled 
in the name of Holcar, Incorporated, a corporation, whether it should have 

been in that name or in the name of the decedent and thus go to her 
heirs at law. 

In March of 1963 they apparently settled their differences by the 

stipulations which were made in both cases. As I understand the situa- 
tion from the papers, the cases were resolved by a simple process of 
agreeing that the deed would be given to the heirs of Bradshaw. The 
decision and settlement made encompassed an agreement to pay Hollo- 
man, the real estate broker, whatever sums might be due him for ad- 
vances that he had made in repairing this property to make it conform to 
the '61 Code, the Housing Code, and also to give hima certain exclusive 
right to sell the property. 

The difficulty was whether or not Holloman owed the decedent money 
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or whether the decedent owed him money. To solve this problem re- 
quired an accounting and we undertook, when I came in the case I under- 
took to obtain that. | 

We have had such an accounting made and the report indicates that 
Holloman is entitled to a certain sum of money and it also indicates that 
there are certain claims which he makes which are still subject to dis- 
pute. 

THE COURT: I understand, but your motion is to require the par- 
ties to perform a settlement. Now what is the settlement agreement that 
you wish to have carried out? 

MR. FRIEDLANDER: The funds which is clearly indicated are owed 

to creditors and they are suing Holloman, but they should be -- 

THE COURT: Frankly, lam not following you because you have got 
so many details that I can't see the woods for the trees. What does the 
settlement agreement provide and in what respect has it been not carried 


out and what do you wish carried out? That really is where the thing 


starts so far as lam concerned. 

MR. FRIEDLANDER: Number one, we desire that the plaintiffs in 
these cases, the heirs at law, pay the debts due on the property for re- 
pairs and so forth, which are now in the name of Holloman. 

THE COURT: But where is the settlement agreement? 

MR. FRIEDLANDER: Your Honor will find in 162-63 the agreement 
of settlement, which Iam quite sure the original is filed in the cause 
called Agreement of Settlement. Does Your Honor find it? 

THE COURT: In 162-63? I will let you find it, Mr. Friedlander. 
See if you can find the settlement. 

Oh, yes. Well, now which paragraph are you referring to? 

MR. FRIEDLANDER: Paragraph 6 is the one that I particularly call 
the Court's attention to. 

THE COURT: Plaintiffs agree to compensate defendant and/or -- 

6 whatever that may mean -- Carl O. Holloman for all past and future 
disbursements and out-of-pocket expenses. 

Is there any agreement as to what those expenses are? 

MR. FRIEDLANDER: We have pending, if the Court please, at the 
present time two cases in the Court of General Sessions, the Municipal 
Court, on two of the items. We have a list of all these items -- 
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THE COURT: Until that case is termim ted how can it be deter- 
mined how much is due under Paragraph 6? In other words, Iam won- 


dering whether your motion isn't premature. 

MR. FRIEDLANDER: We felt, if Your Honor please, that under the 
agreement of settlementit was the obligation of the plaintiffs not to deny 
that they should take care of these items, as they are now doing. They 
now claim, if the Court please, that the estate, the heirs at law and the 
real estate are not liable for these debts. 

THE COURT: Paragraph 6 -- Plaintiffs agree to compensate de- 
fendant or Carl O. Holloman for all past and future disbursements and 
out-of-pocket expenses. But of course the amount due has to be deter- 
mined. 

MR. FRIEDLANDER: Well, that could be determined, if Your Honor 
please, at a hearing. I anticipated we would have sort of a short trial on 
this. 

THE COURT: Oh, no. 

MR. FRIEDLANDER: And IJ at that time would present the docu- 
ments. 

THE COURT: I can see where it might be necessary to have a re- 
ference to the Auditor in order to determine the amount due. 

MR. FRIEDLANDER: If Your Honor please, if I might interrupt, any 
reference to the Auditor would be very good if it entailed a decision by 
this Court that the terms of this settlement agreement should be complied 
with. 

THE COURT: Isee. 

MR. FRIEDLANDER: If Your Honor follows the position of the other 
side it's simply this, that there was no consideration for the agreements 
of settlement and they are not bound by it. 

THE COURT: I see. 

MR. FRIEDLANDER: So we have a problem not only of amounts -- 

THE COURT: So we have the preliminary question as to whether 
this is binding or not, is that it? 

MR. FRIEDLANDER: That is the way I understand it. 

THE COURT: Perhaps I better hear the other side then and let you 
reply, Mr. Friedlander. 

MR. GODBERSEN: May it please the Court, in Case No. 162-63, 
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that is the heirs against Holcar, that was a case in which we filed a 
suit to establish title to this real estate which was put in the real estate 
man's corporation without any authorization. He gave it back to us and 
we now have the deed. 


In the terms of settlement he was to account to us for the rents col- 


lected and the disbursements. He has not done so. I think that as soon 
as the accounts are stated we will have no problem between the parties. 

Now, if the real estate man is not going to account to us, he has 
not lived up to the settlement agreement. 

THE COURT: Do you dispute the validity of the settlement agree- 
ment? 

MR. GODBERSEN: I think that -- yes, I think we are not bound by it. 

THE COURT: Why not? 

MR. GODBERSEN: Because it is based on an antecedent obligation. 
But we will be bound by it if he will account to us. 

THE COURT: Well, it seems to me that the mutual promises con- 
tained in this agreement are consideration for each other, and Iam go- 
ing to hold that this agreement is binding under those circumstances. 

MR. GODBERSEN: Now the problem we have, Your Honor, is this: 

We just want the account stated. There are two ways we could do 
this. In the Court of General Sessions we have interrogatories on the 
real estate man to give us the details. Or we could send these two cases 
to the Auditor. But somewhere along the line we want to see the rents 
collected and the disbursements made. We want to see the vouchers, 
the canceled checks, what he did with our money. 

In this report that he has it's all secondary, there is no books -- 

THE COURT: You are entitled to have the accounting and I take 
it that Mr. Friedlander doesn't question that. You have filed a motion 
here for reference to the Auditor. 

MR. GODBERSEN: Yes, Your Honor 

THE COURT: Well, lam going to rule that the agreement of settle- 
ment is binding and that the amounts due thereunder should be determined 
by the Auditor and I am going to refer this matter to the Auditor for that 
purpose. 

MR. GODBERSEN: Would Your Honor do that in both these cases 
since they are all the same thing? 
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THE COURT: Yes, of course. This ruling will apply to both these 
cases. 

MR. GODBERSEN: There is only a motion in the one case. 

MR. FRIEDLANDER: I have both of my motions in. 

10 In No. 517-63, if the Court please, I am a little afraid -- an examina- 

tion of that file disclosed to us that although the agreement of settlement -- 

THE COURT: What was it you said? 

MR. FRIEDLANDER: The agreement of settlement was not filed, 
although executed, and I would like to submit -- 

THE COURT: You may file it. Well, it has been filed. It was filed 
on March 26, 1963 in Case No. 162-63. 

MR. FRIEDLANDER: In the other case, 517-63, they executed 
agreements of settlement. 

THE COURT: Are there two agreements? 

MR. FRIEDLANDER: Yes, sir, one in each case. 

THE COURT: Are they identical? 

MR. FRIEDLANDER: Pretty close, yes, sir. 

MR. GODBERSEN: They are close, but not identical. They are 
essentially the same. 

THE COURT: You may file the other one then. 

I hold the agreements binding, the amount due to be deter mined by 
the Auditor. 

You may submit an order accordingly. 

(The hearing stood concluded.) 


[Filed December 2, 1963] 


MOTION TO VACATE OR MODIFY OR AMEND ORDER ENTERED 
NOVEMBER 25, 1963. 

Come now the Plaintiffs, by and through their attorneys of record, and 
move the Court to vacate, modify or amend its Order entered November 
25, 1963,and for reasons therefor say: 

1. The provisions of the Order are inconsistent with and do not con- 
form to the terms of the stipulation of settlement which it declares to be 
in full force and effect. 


Affidavit of Alice Henley 23 

2. The Order as entered does not conform to the ruling of the Court 
as enunciated at the close of the hearing to which the Order relates. 

3. The Plaintiffs have not been heard on the matters and things 
contained in the Order which are beyond the scope of the hearing. 

4. The Order as entered is not possible of compliance or perform- 
ance within the framework of the relationship that presently exists 


among the parties. 

5. The Order purports to create a fiduciary relationship between 
adversaries without provision for an undertaking with surety approved 
by the Court for the faithful performance of the trust as required by 
Rule 20 of this Court. 

6. The Order purports to render judgment in favor of or which in- 


ure to the benefit of a person not a party to this litigation’ 
7. Such other and further reasons as may be advanced at the time 

of the hearing hereon. 

/s/ Raymond Godbersen 


/s/ William F. Davey | 
Attorneys for Plaintiffs 


402 Shoreham Building 
Washington 5, D. C. 


* * x 


[Certificate of Service:] 


[Filed December 13, 1963] 
AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 

ALICE HENLEY, being first duly sworn on oath, deposes and says 
that she is one of the Plaintiffs in the above- entitled cause and makes 
this affidavit upon information personally known to her and that she is 
competent to testify as to the facts and matters set forth. 

That the real property which is the subject of this suit,7302-04-06- 
08 Georgia Avenue, N. W., was acquired by the late MARGARET L. 
BRADSHAW on December 6, 1962. Upon her death on February 10, 
1963, her four children succeeded to her interest and were substituted 
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as parties plaintiff in this suit. 

That the rental agent from the time of acquisition thru April 30, 
1963, was CARL O, HOLLOMAN, a licensed real estate broker. 

That on April 8, 1963, Plaintiffs received from the said agent a list 
of rents collected during the period March 1-31, 1963, a copy of which 
is attached hereto, which represented that the rent collected for Apart- 
ment #4, 7302 Georgia Avenue, from ORLOW was $80.00 when in fact 
it was $125.00. 

That the said apartment was leased to ORLOW by the said rental 
agent on or about February 4, 1963, according to the copy of the said 
lease which is attached hereto, and affiant understands and believes that 
the said rental agent collected $125.00 from the said ORLOW in Feb- 
ruary and April, 1963, as well as March, but included in gross rents only 
the sum of $80.00. 

That the excess of rents collected over expenses for the month of 
March, 1963, was $271.42 according to a report from the said rental 
agent dated April 2, 1963, copy of which is attached hereto. Notwith- 
standing demand by the owners, the said rental agent failed and refused 
to pay over this excess. 

That the excess of rents collected over expenses for the month of 
April, 1963, was $823.94, according to a report from the said rental 
agent received June 17, 1963, copy of which is attached hereto. Not- 
withstanding demand by the owners, the said rental agent failed and re- 
fused to pay over this excess. 

That notwithstanding the collection of over $5,000.00 in gross rents 
by the said rental agent from the subject property during the period 
12/6/62 - 4/30/63, he failed and refused to pay the mortgage payments 
on the first trust for the months of January, February, March and Ap- 
ril, 1963, and on the second trust for the month of April, 1963. Asa 
result the Plaintiffs in this suit paid in April, 1963, from their private 
resources, the sum of $2,271.00 to prevent foreclosure under the said 
deed of trust loans. 

That notwithstanding his agreement of March 8, 1963, to account 
for the rents collected and furnish receipts, cancelled checks and vouch- 
ers in support of alleged disbursements, and notwithstanding repeated 
demands for such an accounting, the said rental agent failed and re- 
fused to so account. 
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That because of his failure to properly fulfill his obligations to Plain- 
tiffs as a real estate broker, the said rental agent was discharged effec- 
tive April 30, 1963, and the rents have since been collected by Southeast 
Realty Company. 


/s/ Alice Henley 
Affiant 


(JURAT: Dated December , 1963) 


(‘Certificate of Service:] 


——_ 


[Filed January 3, 1964] 
ORDER 


Upon consideration of the motion to vacate or modify or amend order 
entered November 25, 1963 filed herein December 2, 1963, it is this 3rd 
day of January, 1964, ; 

ORDERED that the said motion be, and the same hereby is denied. 

Harry M. Hull, Clerk — 


/s/ Dorothy B. Davis — 
Deputy Clerk 


By direction of 


Alexander Holtzoff 
Presiding Judge 


iE 


[Filed February 3, 1964] 
NOTICE OF APPEAL 


Notice is hereby given this 3rd day of February, 1964, that Alice Hen- 
ley, Mildred Capone, Carl Bradshaw and Howard Bradshaw, Plaintiffs, 
hereby appeals to the United States Court of Appeals for the District of Co- 
lumbia from the judgment of this Court entered on the 25th day of November, 
1963 in favor of Holcar, Inc. and Carl O. Holloman and the judgment of this 
Court entered on the 3rd day of January, 1964, bothagainst said Plaintiffs. 

/s/ William F. Davey 


[Certificate of Service:] Attorney for Plaintiffs 
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